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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
TIMOTHY SHAWN BINGAMAN,
Defendant-Appellant.

NO. 43245
Ada County Case No.
CR-2015-1474

RESPONDENT'S BRIEF

Issues
Has Bingaman failed to establish that the district court abused its discretion by
imposing a unified sentence of seven years, with two years fixed, upon his guilty plea to
possession of methamphetamine, or by denying his Rule 35 motion for reduction of
sentence?

Bingaman Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Bingaman pled guilty to possession of methamphetamine and misdemeanor DUI
(second within 10 years) and the district court imposed a unified sentence of seven
years, with two years fixed, for felony possession of methamphetamine and a
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concurrent sentence of 180 days in jail for the misdemeanor DUI. (R., pp.79-83. 1)
Bingaman timely appealed and timely filed a Rule 35 motion for reconsideration of his
sentence, which the district court denied. (R., pp.88-92, 95-102.)
Bingaman asserts his sentence for possession of methamphetamine is excessive
in light of his “unstable and abusive environment” as a child, mental health and
substance abuse issues, acceptance of responsibility, and family support. (Appellant’s
brief, pp.4-11.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for possession of methamphetamine is seven
years. I.C. § 37-2732(c)(1). The district court imposed a unified sentence of seven
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Citations to the Record are to the electronic file “Bingaman 43245 cr.pdf.”
2

years, with two years fixed, which falls well within the statutory guidelines. (R., pp.7983.) At sentencing, the state addressed Bingaman’s lengthy criminal history both as a
juvenile and as an adult, as well as his repeated failure to be supervised and danger he
presents to the community. (Tr., p.25, L.1 – p.27, L.11 (Appendix A).) The district court
subsequently articulated the correct legal standards applicable to its decision and set
forth in detail its reasons for imposing Bingaman’s sentence. (Tr., p.31, L.20 – p.34,
L.18 (Appendix B).) The state submits that Bingaman has failed to establish an abuse
of discretion, for reasons more fully set forth in the attached excerpts of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendices A
and B.)
Bingaman next asserts the district court abused its discretion by denying his Rule
35 motion for a reduction of sentence. (Appellant’s brief, pp.11-13.) If a sentence is
within applicable statutory limits, a motion for reduction of sentence under Rule 35 is a
plea for leniency, and this court reviews the denial of the motion for an abuse of
discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To
prevail on appeal, Bingaman must “show that the sentence is excessive in light of new
or additional information subsequently provided to the district court in support of the
Rule 35 motion.” Id. Bingaman has failed to satisfy his burden.
In support of his Rule 35 motion, Bingaman merely reiterated his goals should he
be

released

to

community

supervision,

pointed

to

the

PSI

investigator’s

recommendation for probation, and provided a letter of support from his girlfriend. (R.,
pp.97-99.) This was not new information before the district court, as Bingaman’s desire
for probation, his support of his girlfriend, and goals should he be placed in the
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community were all facts known to the court at the time of sentencing. (See Tr., p.28,
L.23 – p. 30, L.7; p.30, L.14 - p.31, L.19; PSI, pp.12, 14-15, 17-18.) The district court
was also aware that the recommendation in the PSI was for probation. (PSI, pp.2122. 2) The only “new” information Bingaman provided in support of his Rule 35 motion
was that he had “probable employment” at Albertsons should he be placed on
probation. (R., p.98.) Probable employment is not information that entitles Bingaman to
a reduction of his sentence.

The district court was aware at the time it imposed

sentence that Bingaman had been working and, if released to probation, desired “to
obtain vocational rehabilitation services in the community, and earn his welding
certificate.” (PSI, p.14.) Because Bingaman presented no new evidence in support of
his Rule 35 motion, he failed to demonstrate in the motion that his sentence was
excessive. Having failed to make such a showing, he has failed to establish any basis
for reversal of the district court’s order denying his Rule 35 motion. Even if this Court
addresses the merits of Bingaman’s claim, the state submits that by failing to establish
that his sentence was excessive as imposed, Bingaman has also failed to establish that
the district court abused its discretion by denying his Rule 35 motion for a reduction of
sentence.

2

Citations to the PSI are to the electronic file “Bingaman 43245 psi.pdf.”
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Conclusion
The state respectfully requests this Court to affirm Bingaman’s conviction and
sentence and the district court’s order denying Bingaman’s Rule 35 motion for a
reduction of sentence.
DATED this 20th day of October, 2015.

/s/
LORI A. FLEMING
Deputy Attorney General

CATHERINE MINYARD
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 20th day of October, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General
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MR.HAWS: Your Honor, our recommendation Is that
you Impose the judgment of conviction. We do recommend
three years fixed, four years Indeterminate sentence for
a total of seven. We recommend that sentence be Imposed.
We recommend your Honor Impose a $1,500 fine, plus the
court costs, and $500 of public defender reimbursement.
That Is oil on Count I.
On Count II or the DUI count, we do
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recommend 180 days fn the Ada County Jail concurrent ••
maybe not necessarily Ada County Jail but 180 days In
custody concurrent. We do recommend the one-year
absolutely driver's license suspension that comes with
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that, and we recommend that your Honor order the
defendant to complete any treatment recommended for him. 1-1
1S
Your Honor, the defendant has a fairly
16
lengthy criminal history. It's worth noting the four
17
prior felony convictions he has came from the same case.
18
It was an egregious, serious case In '97, The defendant
19
had 3 ten-year fixed, seven-year Indeterminate sentence

months maybe roughly, he defendant absconded
probation -- ,,Mole I should say, his sentence was
Imposed, .ind he served the rest of that time In the
penitentiary until July of 2014.
Again, Just five or ~Ix months out, the
defendant Is back again In front of the Court on a new
felony and new drivir1B umlur the lnfltrenr.e charge. The
defendant, In the State's view, does not pose a viable
risk for communlty·based supervision In anyway.
I recognize, your Honor, that the
pre-sentence lrwostlgatlon writer·· and frankly I don't
rcC08nlze her name, I haven't seen any reports from her
In the past·· I will say that I don't agree with the
evaluallon that she makes, <'5 for .is the recommendation.
To me there's a lot of advocacy.
Of course It would be more heneflclal to
the defendant to not eo to prison, to stay in the
community and do drug court. Of course It would. It
would be more beneficial If he were to have a windfall

Imposed there. After serving ten years -- it looks like
he got out of prison In 200/ - · he was placed on parole,

w

some kind of a flnanclal way. Th11t's not what we're
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but he was convicted of a DUI and his parole was
violated. He also had a positive UA. So he got sent
back In In May of 2007, so Just four months out. He was
placed back In until Aprll 2010. tn June of .1010, two
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trying to do here. Our duty is to proted the
community. He continues to violate the law In short

2-1

order once released from ~ustody.
Whatever programming he's been given In

2!'>

the past while he's been In custQdy al the penitentiary,
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he squanders. /\gain, as his history points out, almost
Immediately within a month or two, maybe up to flve, ho
Is back out committing crimes.
Judge, I think to recommend drug court in

I)

this circumstance would seriously dcprecl.ite the
seriousness of the offense, given his criminal history,
ond although probably would be a windfall, In that sense
bcncflclol to the defendant, It's not appropriate from
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the State's view. So we are recommending Imposition of

5
G
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11
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the sentence today.
Thank you.
lHE COURT: Thank you.

2-t

MS.OWENS: Your Honor, Timothy Is 37 years old,
and as the St.itc points out, In 1997 when he was tust 19
years old, he went Into prison for ten years. He's
csscntlofly been lncarcer.itcd for the past 17 years of
his fife, which Is not an In significant amount of time.
And consequently It's had a significant Impact on who he
ls nnd how he behaves In society.
Understandably when you're a teenager and
lnc.ircerated, you come out and I think you still behave
and have the mentality of a teenager 31\d you also have
that Institutionalized mentality, and Timothy and I have
talked at great length about that and the trouble that
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that has caused hlm. And he has trouble·· I think the
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PSI writer recognized th11t •• trouble i!daptlng and
conforming to the rules of ~()(;lety. He knows that, and
I don't think It's a surprise given his hl~tory.
When we met for the first time, he
Indicated to me he w.inteu tv plead gullty ilnrl take
responsibility for his actions. This Is, of course, not
a place he wanted to be. When ht'.! got out, he got a Job
and he felt really proud. He was working full time,
making money, and when he lost that Job, things splrolcd

10

for him, he felt shame and disappointment, and he then

11

went to substances.
He has slgnlflr:ant substance abuse Issues.
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He started uslnu alcohol at 13 and methamphetamlne at
16, and I think he uses drues to cope with his mental
health Issues and to cope with some of his thinkh1g
errors and behc1vlur Issues.
The GAIN does recognize he has alcohol
dependence, ,1111phetamine dependence, cannabis depcnden1
and a mood disorder. So what happened in this case Is
when he lost his job, his family, siblings, they use
drugs, and he sort of TP.ilched out to them and got
Involved with his siblings and that's how he got here.
We talked about what would be different
this lime, because as the state points out he docs have
a pattern of when he gets release, he sclf·sabotagos and
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gets Involved In criminal activity. He Is now currently
taking medication for anxiety and he now understands he
nP.ec:15 that help ,mc:I th11t he recognizes that he has some
Issues from being institutlonallied ,rnd Incarcerated and

s
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he has anxiety and depression Issues. And he knows that
he needs that help. He wants to get Into voe rehab. He
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want to continue taklne his medication.
He has a good relationship with his parent

1
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and they would let him live at their home. They don't
use drugs, they don't drink, and he recognizes that his
siblings are not a good Influence on him. His siblings
arc not allowed at his parents' house and they don't
essentlally have contact with them.
He also has support by way of his
girlfriend. She's supportive and would provide a
stable, positive Influence on his life. She's present
In the courtroom today and has been at all of his
hearings and she provides a good resource for him. He
Is asking the Court to send him on a rider so that he
can get some tools, so that he can get some treatment
and so that he can be successful on probation.
He does recognize that he needs holp
addressing his issues that cause him to struggle when
he's outside of prison. For Timothy, prison would be
easy. He knows how to llve there, he's lived there for
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got employment, I was working 10 to 12. hours a day and I
didn't follow through with It.
My mistake was thinking I could do It
without any help, without any programming, without any
drug treatment. After 17 years In prison, I guess when
I got freedom, I got too much freedom at once. I'm
hoping I can get probation and get one more chance at
moybc getting Into some community activities around
positive people. And my number one goal Is Just to stay
sober every single day.
When I was taking programs In prison, I
get proud of myself. When I work, I get proud of
myself. It makes me have accomplishments. That's
really what I need to do. Prison Is easy for me. Jail
Is wh.it I know, and I want 10 be able to be a good
person. I don't want to be a criminal all my life. I
don't want to be a drug addict. I ask you give me one
more chance. Yo1.1 won't see a dirty UA come across your

It got worse when I lost mv Job and
financial bllls started piling up and Issues sta rted
beginning. I d idn't use any of the resources I had.
was In voe rehab when I first got out to enter Into
their work asslcnments and their programming, but when I
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THE COURT: Mr. Bingaman, on your plea of guilty,
I find you guilty. In a n exercise of my discretion In
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February 1st.
THE COURT: Thank you.
Mr. Bingaman, do you wish to make a

addict again.

desk.
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out and live a life. He's 37 years old and he w<tnb to
be successful at this point. lh,mk you.
THE COURT: How much time does he have?
MS. OWENS: He ha~ bel.:!11 In custody since

21

l'l

sentencing, I've considered the Toohlll factors,
Including the nature of the offense and the character of
the offender, as well as the lnformatlor\ In mitigation
and In aggravation.

of society that can conform to the rules. So he's
;isklng for hP. help ~o he can do that, get past his
Juvenll~ thinking <tmJ institutlonallzed thinking and get
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17 years, he can do that. What Is proving to be
dlfftcult for him Is reestablishing hlrnsdf as a member
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statement to the court prior to sentencing?
TIIE OEfUIDANT: Your Honor, there's really no
excuse for why I'm hera, other than the fact that I made
bad choices from the start. I sot out thinking that I
can use alcohol and marijuana as recreational, when
really I have an addiction. No matter how long I went
without using drugs, Qnce I used It, It turned me Into an
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In fashioning a sentence, I do so with the
obJectlves In mind of protecting society, achlf:!vlng
deterrence, the need for rehabllitatlon, as well as the
need for retribution or punishment. I reviewed the PSI
muterlals and I've considered those, as well as the
Information provided by counsel and arguments of counsel
and the statement of the defendant today.
These are dlfflcult cases In the sense
that It appears that whenever given a chance, as the
State pointed out, you squander It, and you've done that
repeatedly. And so what Is going to be different the
next time? I'm concerned also because every time you've
been given an opportunity thus far on parole, and then
after topping out, you Immediately go bnck to drugs and
alcohol.
The crime for which you spent so many
years in prison, or crimes, were horrendous crimes, and
they were, by your admission, at least, according to the
PSI, fueled by drugs and alcohol. So that raises the
additional concern of the safety for the community,
because I don't know what Is going to happen when you
use drugs and alcohol.
What Is clear to me is that a long period
of supcr11lslon at least Is required, and I think <1t this
point, given your history, thot supervision Is best done
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ilpprcclatlon to the crime, .is well i'IS the col\ccm I h;ivc
for publlc safety.
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begin upon r elease from Incarceration.

2.1

alcohol treatment while In the Department of

3

Corrections. I'll order that, If you have not alrl!.iuy
done so, you provide .i DNA sample and right thumbprint
Impression, and a ONA san,plc, and otherwise comply with

'.j

(j

the DNA Database Act. I'll order restitution In the
amount of $474.66, and court costs. I' m not going to

8

order a fine. hP.C,HJ~P. of the Incarceration.
This Is not to say I don't think If you
make the choice and take the tools that are available to
you you might not be able to d1angc your life. Rut It'~
going to take your decision to do that. Otherwise
you're Just going to find yourself In this pattern
again, you'll get out, go back In, get out, go back in,

.,
?

Board of Correction under the Unified Sentencing Laws of
the State of Idaho to an aggreg:>tc term of seven years.
The Court specifies a minimum period of confinement of
two years fixed and a subsequent Indeterminate period of
custody of five years.
I remand you to the custody of the SheriH
of thP. county to bP. dP.llvP.rP.d to lhP. proper agent o f the
State Goard of Correction In execution of the sentence.
Any ball ls exoner;ited, credit w lll bP. glvP.n for the
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I'm going to sentence you to the custody
of thl:! Idaho Boafd uf Corrections·· If I were to put
you on probation, It would under-appreciate the nature
o f the <:rime .iml the hbtory th.it you h.ive lwc.J. Ami so
I'm going to sentence you to the custody of the Idaho

days served prior lo the rmtry of the Judg111e11l. Th.it'>
on count I.
On Count Ill, I'm going to sentence you to
180 days jail, concurrent with Count I. I'm going to
order that you have a period of absolutely suspended
driver's license or permit for one yci'lr, and th.it will
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I'll recommend that yuu receive drug and

by the parole board. I think because of the number of
opportunities you've had, It would not give full
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and t hat's going to be It, that wlll be you r life.
So you're going to have to make that
change the next time you get ou t and prove to the parole
board that you can do this.
You do have t he right to appeal. If you
cannot afford an attorney to represent you In such
appeal, one will be appointed at public P.Xpense. Any
appeal must be filed within 42 days of the date of this
order or the entry of the written order of Judsment of
conviction and commitment. Goud luck.

MR. 11/\WS: State Is retmning the PSI
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information.
MS OWENS: Defense Is returnlne the PSI.
(Proceedings concluded.)
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